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INTERESTS OF AMICI!
Safe & Just Michigan

Safe & Just Michigan (“SJM”) is a statewide nonpartisan, nonprofit criminal justice
policy organization with a focus on advocating for a more just criminal justice system that
balances the rights of crime victims with the rights of justice-impacted individuals to receive
equitable treatment under the law. Our organization believes that creating a viable pathway for
justice-impacted individuals to re-enter society without having their past criminal history being
used against them ultimately benefits society as a whole.

The case before this court is of particular interest to our organization, as SJM was directly
involved in advocating for the passage of Michigan’s new Setting Aside Convictions Act
(SACA or “Clean Slate™) in 2020.? Furthermore, in the four years since the passage of the new
law, SIM has partnered with various state and local community organizations across the state to
host over 90 expungement clinics which have served over 10,000 people. These clinics have
been geared towards raising public awareness surrounding Michigan’s new clean slate law and
providing pro bono expungement services to those in need of such services.

Legal Services Association of Michigan
The Legal Services Association of Michigan (“LSAM?”) is a Michigan nonprofit
organization incorporated in 1982. LSAM’s members are twelve of the largest civil legal
services organizations in Michigan.> LSAM members collectively provide legal services to low-
income individuals and families in more than 50,000 cases per year.

Of particular relevance to this case, LSAM members have broad experience in assisting

low-income clients to set aside their convictions under Michigan’s Clean Slate laws. Since the

implementation of the Clean Slate Act, the Michigan Advocacy Program alone has opened over

" No counsel for a party has authored the brief in whole or in part, nor has such counsel or a
party made a monetary contribution intended to fund the preparation or submission of the brief.
MCR 7.212(H)(4).

2MCL 780.621.

3 LSAM’s members include the Center for Civil Justice, Lakeshore Legal Aid, Legal Aid and
Defender, Legal Aid of Western Michigan, Legal Services of Eastern Michigan, Legal Services
of Northern Michigan, Michigan Advocacy Program, Michigan Indian Legal Services, Michigan
Migrant Legal Assistance Program, Michigan Legal Services, the Michigan Poverty Law
Program, and the University of Michigan Clinical Law Program.
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3,000 cases to assist individuals with their set-aside matters. In addition, almost all LSAM
members work daily—e.g., in public benefits, family law, and housing cases— with low-income
individuals that are impacted by the collateral effects of having a criminal record. LSAM
members are institutionally interested in and committed to providing fair and equal access to
employment, education, housing, and governmental benefits programs for these individuals and
their families.
City of Detroit Project Clean Slate

The City of Detroit’s Project Clean Slate (“PCS”) is an initiative that helps Detroit
residents expunge criminal convictions and improve access to employment, housing and
educational opportunities. Started by Detroit Mayor Mike Duggan in 2016, PCS has helped
Detroiters expunge over 15,700 convictions to date. It is estimated that approximately 168,000
Detroiters are eligible for expungement after the passage of the new expungement legislation,
MCL 780.621 et. seq.

Mayor Duggan and the City of Detroit advocated for the passage of the new
expungement legislation, as expungement has a direct, positive impact on Detroit residents, their
families, their communities, and the city itself. Expungement, both petition and automatic,
significantly increases the average wage of an individual. Post-expungement, Detroiters have
realized increased access to employment, housing, and education; the recent legislation has
removed barriers for Detroiters and assisted them on their journeys to put past mistakes behind
them. The Trial Court’s ruling in this case, if adopted, would dramatically decrease the number
of Detroiters who are eligible for expungement and even more detrimentally, would reinstate
hundreds of convictions that have been already set aside for Detroiters who have already started
to reap the benefits of their clean slate.

Michigan State Planning Body

The Michigan State Planning Body (“MSPB”) is an unincorporated association of about
35 individuals who are leaders in the judiciary, the State Bar, state and regional advocacy
programs, and community organizations who are interested in Michigan’s civil legal aid and
indigent defense systems. MSPB acts as a forum for planning and coordinating the state’s efforts
to deliver civil and criminal legal services to the poor. Its mission is to plan, organize, and
coordinate an effective legal services delivery system for low-income individuals in the State of

Michigan.



MSPB members and the civil, indigent criminal, pro bono, and court programs that they
work with are deeply involved in expungement work across the state. In July 2024, the Planning
Body created a committee to coordinate this work across programs. The Planning Body was one
of the amici in People v Butka 514 Mich 366; NW3d  (2024). Based on its members’ deep
involvement in the administration of expungement programs and their advocacy for individual
expungement applicants, the Planning Body understands how court policies, practices, and
interpretations can either further or frustrate the legislative goals of the Clean Slate Act. The case
at bar provides an opportunity for this court to clarify the law; the Planning Body (and the other
amici joining in this brief) have a perspective — based on the law’s impact on low-income
families and communities — which we believe will be helpful to the Court in interpreting the
Act?

INTRODUCTION

Amici is comprised of a number of organizations that advocated for the passage of the
SACA in 2020. This makes Amici uniquely qualified to provide this court with insight into the
overall intent behind the law and the rationale for the creation of a separate automated
expungement system. At the time of the passage of law, roughly 1 in 3 adults in Michigan had a
criminal record, which impacted their employability and their ability to find better housing for
themselves and their family. Research conducted by the University of Michigan found that
individuals who received an expungement were 11 percent more likely to be employed and are
earning 22 percent higher wages one year after their record was expunged.’

This created the impetus needed for a petition based expungement expansion bill that
would allow an applicant with up to three felony offenses to apply for all of their felony offenses
and an unlimited number of misdemeanors to be expunged subject to meeting additional criteria

under the law.® Additionally, the law led to the creation of a separate automated expungement

4 Amici appreciate the amicus brief filed by the Michigan State Police and agree with its legal
analysis. Amici think that it is significant that the police agency tasked with implementing the
Setting Aside Convictions Act (SACA) and the agencies most involved the development of the
Act and in advocacy to fully implement the act have the same analysis — the MSP from the
perspective of administrative clarity and these amici from the perspective of the remedial intent
of the Act and its impact on Michigan’s communities.

5J.J. Prescott & Sonja B. Starr, Expungement of Criminal Convictions: An Empirical Study, 133
Harv. L. Rev. 2460 (2020).

6 MCL 780.621(1)(a)
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process that would focus on expunging low-level offenses. The legislature recognized that
certain low-level offenses did not necessarily require judicial review before being expunged and
sought to streamline the process. As a result, the law allowed for the automatic expungement -
that is, expungement of convictions that meet statutory criteria by operation of law - of an
unlimited number of non-assaultive and ““ 92-day or less” misdemeanors after 7 years, and up to
2 felonies after 10 years.’

While the expansion of the petition-based expungement law went into effect in April of
2021, the legislature tasked the Department of Technology Management and Budget (DTMB)
with the creation of an automated expungement system within two years after the effective date.
In keeping with its obligations under the law and based on the statutory criteria set forth under
MCL 780.621g, DTMB created a computer algorithm otherwise referred to as a “rules engine”
that was coded to expunge eligible offenses which were already recorded within Michigan State
Police’s (MSP) criminal history database.® Recognizing the limitations of the rules engine to set
aside convictions which were not reported or maintained on MSP’s database, the legislature also
tasked convicting courts with expunging “92-day or less” misdemeanor convictions that are not
already in Michigan State Police’s criminal history database.’

In effect, the legislature essentially created a multi-layered expungement network, with
each layer operating independent of each other pursuant to its own established statutory criteria.
Petition-based expungements would continue to be processed by the courts after judicial
review.!® While convicting courts would be solely responsible for processing automatic
expungements for “92-day or less” misdemeanors which weren’t reported to MSP, and Michigan
State Police’s rules engine would be primarily responsible for processing automated
expungements for all other eligible offenses already on MSP’s database.!! According to Michigan
State Police, its rules engine is responsible for the expungement of over 1.3 million
misdemeanors and 128,000 felonies. The appellant in this case is one of over 923,000 individuals

who have had one or more convictions on their record partially expunged by the rules engine.

7 MCL 780.621g(2)

8 MCL 780.621g(11)
9 MCL 780.621g(1)
10 MCL 780.621d(13)
" MCL 780.621g
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Indeed, the outcome of this case may have negative ramifications for many of those who
have already received a partial expungement of some of the convictions on their record and are
now seeking to have the remaining convictions expunged through the petition process. Amici
contend that appellant’s two felony convictions were not expunged in error, but rather
intentionally, by legislative design. The petition-based expungement process and automated
expungement process were designed to operate independent of each other, based on set statutory
criteria tailored specifically for each process. The trial court erroneously conflates the two
processes, which contravenes the plain language, structure, and intent of the statute and, if
adopted by this court, would negatively impact the hundreds of thousands of individuals who
have already benefited from the automated expungement process.

ARGUMENT

L The “three felony maximum” rule under MCL 780.621(1)(a) is solely
applicable to the petition-based expungement process.

At issue is the trial court’s decision to reinstate appellant's two felony convictions: 2009
Failure to Comply with Sex Offenders Registration Act and his 2010 Failure to Comply with Sex
Offenders Registration Act, both of which had already been automatically set aside by the rules
engine.'? The trial court reasoned that since the appellant had four felony convictions in total on
his record prior to two of them being automatically set aside, the rules engine acted contrary to
MCL 780.621(1)(a) which imposes what the trial court refers to as a “three felony maximum” on
individuals applying through the petition-based expungement process.'?

However, the trial court’s interpretation of MCL 780.621(1)(a), overlooks the plain
language of the statute which reads:

(1) Except as otherwise provided in this act, a person who is convicted of 1 or more
criminal offenses may file an application with the convicting court for the entry of an
order setting aside 1 or more convictions as follows:

(a) Except as provided in subdivisions (b) and (c), a person convicted of 1 or more
criminal offenses, but not more than a total of 3 felony offenses, in this state, may apply
to have all of the applicant's convictions from this state set aside.

12 VCL 780.621g(2).
13 MCL 780.621(1)(a).
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With issues of statutory construction, “unless defined in the statute, every word or phrase of a
statute should be accorded its plain and ordinary meaning, taking into account the context in
which the words are used.”'* In addition, “the language must be applied as written and nothing
should be read into a statute that is not within the manifest intent of the Legislature as indicated
by the act itself.”!®

Applying the standard established in Wolfe, the phrase “may apply” can only be
interpreted as an explicit reference to the petition process. When read in its entirety, the
provision establishes a “three felony maximum” which the applicant must satisfy before they can
apply for expungement of all of their convictions. This provision essentially means that that if
the applicant has three or less felony convictions, they may apply to have all of their convictions
set aside. Conversely, if an applicant has more than three felony convictions, they would not be
eligible to apply for any of their convictions.'® MCL 780.621(1)(a) makes no explicit reference
to the automated process under section 1g, and there is no inference that the provision applies to

the automated process under section 1g either.

IL. The trial court erred in interpreting MCL 780.621g(2)(b) to incorporate
the “three felony maximum” rule with section 1g.

In its order denying appellant’s motion for reconsideration, the trial court cited MCL

780.621g(2)(b) which reads:

(2) Beginning 2 years after the effective date of the amendatory act that added this
section and subject to any necessary appropriation and subsections (5), (6), (7), and (10),
a felony conviction that is recorded and maintained in the department of state police
database is set aside under this section without the filing of an application under section 1
if both of the following apply:
(a) Ten years have passed from whichever of the following events occurs last:
(1) Imposition of the sentence for the conviction.
(i1) Completion of any term of imprisonment with the department of corrections for the
conviction.
(b) The conviction or convictions are otherwise eligible to be set aside under section 1.

4 People v Wolfe, 251 Mich App 239, 242; 651 NW2d 72, 74 (2002) (citing Phillips v Jordan,
241 Mich App 17, 24, 614 NW2d 183, 188 n.1 (2000).

5 Id. at 242 (citing Camden v Kaufman, 240 Mich App 389, 613 NW2d 335 (2000); Ahearn v
Bloomfield Charter Twp, 235 Mich App 486, 597 NW2d 858 (1999)).

1* MCL 780.621(1)(a).
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The trial court reasoned that MCL 780.621g(2)(b) “clearly and unambiguously incorporates the
‘three felony maximum’ rule with the automatic set aside process.”!” However, MCL
780.621g(2)(b) falls under the subsection of the law that specifically addresses automated felony
expungements and there is no analogous provision in the subsection of the law that addresses

automated misdemeanor expungements, MCL 780.621g(4).'® That section states:

(4) Beginning 2 years after the effective date of the amendatory act that added this
section and subject to any necessary appropriation and subsections (5), (6), (7), and (10),
a conviction for a misdemeanor offense for which the maximum punishment is
imprisonment for 93 days or more that is recorded and maintained in the department of
state police database is set aside under this section without the filing of an application
under section 1 if 7 years have passed from the imposition of the sentence.

If ratified by this Court, the trial court’s ruling would open the door to contradictory outcomes in
these types of cases. As previously referenced, an individual with more than three felony
convictions is barred from having any of their offenses expunged through the petition process,
yet under the trial court’s reasoning, that same individual could be eligible to have some or all of
their misdemeanors expunged through the automated process.

For example, in addition to his felony convictions, appellant also had three misdemeanor
driving while license suspended convictions on his record. Because of the three felony maximum
rule under MCL 780.621(1)(a), none of the three misdemeanor convictions would be eligible for
a petition-based expungement.'” However, under the trial court’s reasoning, those same offenses
would be potentially eligible for automated expungement under MCL 780.621g(4) because the
three felony maximum rule was not incorporated into that provision.?’ Ultimately, the three
felony maximum rule is not only a bar to petition-based felony expungements, but it is also a bar
for petition-based expungements of all other convictions, including misdemeanors. Therefore,
any incorporation of the three felony maximum rule would need to be reflected in both the felony

and misdemeanor automated expungement provisions under section 1g.!

7 MCL 780.621g(2)(b).
18 MCL 780.621g(4).

19 MCL 780.621(1)(a).
20 14,

21 MCL 780.621g.



To the extent that MCL 780.621g(2)(b) was used by the trial court to establish a link
between the petition-based and the automated expungement process, that link falls short. This is
further reinforced by the fact that there is another example within the statute where the law
“clearly and unambiguously” incorporates petition-based criteria with the automated
expungement process. For example, MCL 780.621c(1) lists a series of offenses (e.g. life offenses
and traffic offenses causing injury or death) which are excluded from the petition-based
expungement process.> However, the legislature took the additional step of using MCL

780.621c(2) to incorporate those excluded offenses with section 1g by stating the following:

The prohibition on the setting aside of the convictions under subsection (1) upon
application also applies to the setting aside of convictions without application under
section 1g.

This effectively means that offenses that are excluded from petition-based expungements are also
excluded from the felony automated expungement process under MCL 780.621g(2), and the
misdemeanor automated expungement process under MCL 780.621g(4).?* Similarly, if the
legislature intended to incorporate a rule that is applicable to both felony and misdemeanors, that

rule would be applicable to not just a subsection 1g but rather section 1g as a whole.?*

III.  The Koert decision is applicable in this case because Appellant’s two felony
convictions were not expunged in error, and the effect of the expungement is
the same for petition-based and automated expungements.

The Koert decision essentially allows for previously expunged offenses to not be
considered as convictions for eligibility purposes for subsequent petition-based expungements.?’
In so doing, the Koert decision paved the way for the appellant in this case to argue that his two
prior felony convictions which were expunged under section 1g, should no longer be considered
as convictions for eligibility purposes under MCL 780.621(1)(a). Yet, the trial court attempted to

draw a distinction between this case and Koert, by arguing that in this case appellant’s two

22 MCL 780.621¢(1).

2 MCL 780.621¢(2).

2 MCL 780.621¢.

% People v Koert,  Mich App  (2024) (Docket No. 363169).
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felony convictions were expunged in error by the rules engine and in Koert the appellant’s two
felony convictions were expunged appropriately under the law.

While appellant’s convictions were expunged through operation of law rather than the
petition process in Koert, the effect of the expungement remains the same and none of the
exceptions under MCL 780.622 are applicable in this case.?® Furthermore, both felony
convictions were appropriately expunged under section 1g because (1) when read in its plain and
ordinary meaning MCL 780.621(1)(a) explicitly applies the three felony maximum rule to the
petition process and (2) MCL 780.621g(2)(b) fails to incorporate MCL 780.621(1)(a) into the
automated expungement process. Therefore, the Koert decision is in fact applicable in this case,
and appellant’s two felony offenses which were set aside under 1g should not have been counted
for eligibility purposes.

IV. At a minimum, the Kent County 17th Circuit Court did not have the legal
authority to reinstate appellant’s 2009 felony conviction (ase no. 08-001226-
FH) out of the Ingham County 30th Circuit Court.

The Kent County 17th Circuit Court reinstated appellant’s 2010 felony conviction, in
case no. 09-13460-FH which originated out of the same court, and his 2009 felony conviction, in
case no. 08-001226-FH out of the Ingham County 30th Circuit Court. The reinstatement of the
latter offense raises the issue of whether a court other than the convicting court has the authority
to reinstate a conviction that seemingly falls outside of its jurisdiction. MCL 780.621h allows the

court to reinstate convictions that were set aside erroneously under section 1g:

(2) If it 1s determined that a conviction was improperly or erroneously set aside under
section 1g because the conviction was not eligible to be set aside under section 1g or any
other provision of this act, the court shall, on its own motion, reinstate the conviction.
(3) Upon a motion by a person owed restitution, or on its own motion, the court shall
reinstate a conviction that was set aside under section 1g for which the individual whose
conviction was set aside was ordered to pay restitution if the court determines that the
individual has not made a good-faith effort to pay the ordered restitution.?’

Even though the law does not specify which court has the authority to reinstate a conviction that

was erroneously set aside, the SACA requires that each petition-based expungement be filed with

% MCL 780.622.
2 MCL 780.621h.



the convicting court and vests jurisdiction with that court.?® Indeed, the convicting court’s
authority under the SACA, ranges from processing expungement petitions, scheduling and
overseeing expungement hearings, ultimately deciding whether to grant or deny expungement
petitions, and even enforcing existing restitution orders on cases that may have been expunged.?’

For example, MCL 780.622(7) reads as follows:

(7) This act does not relieve any obligation to pay restitution owed to the victim of a
crime nor does it affect the jurisdiction of the convicting court or the authority of any
court order with regard to enforcing an order for restitution.

While the plain language of MCL 780.621h does not explicitly state which court has the
authority to reinstate an erroneously expunged conviction, the law is clear as to the convicting
court’s ability to enforce restitution orders.’® Amici assert that the legislature would not have
vested sole authority with the convicting court to enforce restitution orders, and yet not grant the
same court the sole authority to reinstate a conviction if restitution was still owed in that case.’!
Moreover, there is no indication within SACA that suggests that the legislature intended to give
any court other than the convicting court the authority to render decisions on cases that weren’t
already under its purview. Thus, even if this court finds that the rules engine erroneously set
aside appellant's two felony convictions, the 17th Circuit Court’s authority to reinstate a

conviction under MCL 780.621h should be limited to appellant’s 2010 felony conviction, in case
no. 09-13460-FH, which originated out of the 17th Circuit Court.

28 MCL 780.621.

29 MCL 780.621h(3).
3 MCL 780.622(7).
31 MCL 780.621h(3).
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CONCLUSION AND RELIEF REQUESTED

For the foregoing reasons, this Court should (1) reverse the reinstatement of appellant’s

Failure to Comply with the Registration Act offenses, (2) reverse the Kent County Circuit

Court’s denial of appellant’s Application to Set Aside his Delivery and Manufacturing and

Discharge of Firearm convictions, and (3) remand for entry granting appellant's Application to

Set Aside.

Respectfully submitted,

/s/ Kamau Sandiford
John S. Cooper (P81505)
Kamau Sandiford (P78429)
Safe & Just Michigan
119 Pere Marquette Dr. Suite 2A
Lansing, MI 48912
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Dated: June 18, 2025

11

/s/ Robert Gillett

Robert F. Gillett (P29119)
Michigan State Planning Body
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